EXPENDITURE AND INVESTMENT

Other treaties provide for- reimbursement- to the Indian
for damages to his personalty. For example, Article 4 of the g
Treaty of “1832 with'the Potawatamies™ contains a schedule i
ing the names of variéus |ndians whom the United States agrees

to reimburse’for horses stolen from them during a war betweep’

the United States and the Sacs and Foxes®
—— o

“Concluded [October. 20 1832 proclalmed January 21, 1833, 7 Stat:
378. 879. i

® For, examp'les ot Othel’ treaties containing Provision. of payment by.
the United’ States for® damages’' sustained, see Treaty with Shawnees,
May 10,-1854;-Art: 11, :10 Stat. 1053, 1057 ; Treaty with Shawnees, etc.
February:23, 1867, :Art. 12, 15 Stat. 513, 5I6 Treaty, with Kickapoos,
June 28,1862, Art. 9, 13 Stat 623 ; Treaty with Tabeguache Band o
Utah Taodia ctober7 1863, Art 6. 18" Stat. 673 ; Treaty with Pawnee

\pproprlatlon Act of, September 30, 185

Marbar Teibé, Jung!'22, 1818, Art. 6; 7 tat. 175, 178 ; Treaty with App
Chippewas!of the Mississippl May 7, 1864, Art. 3, 13 Stat. 693.
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- In accordance with treaties and acts of this type, Congress has

various times caused to be paid to Indians sums for property
taken from them.®

8Act of March 15, 1832, 6 Stat. 480 (Cherokee paid for slaves taken
by white man) ; Act of July 13, 1882, 4 Stat. 576 (Cherokee Indians
paid for, livestock -taken by United States citizéns) ; Act of June 30,
1834, 6 St at. 592 (Creek to, be paid _for horse stolen by white men) 3

0, 9 Stat. 544, 538 (Seminolé

felnmbursed for moréy stolen by United ‘Stateés soldler ) -Appropriation
Act of March 3, 1863, 12 Stat. 774, 791 (Omaha chief paid for horses
v killed by white settlers) ; Appropriation Act of March 3, 1865, .13 ‘Stat.
541. 560 (Chippewa: chiet paid for loss of house and furniture) ; Act
of January 19 1891, 26 Stat. 720 (Indians of. Standing ,Rock and
Cheyenne River. agencies to be paid for ponies taken by United States)";
opriation Acts of December 22. 1927, 45 Stat.. 2, 16, and ot March 4.
-1929; 45 Stat. 1550.

SECTION: 8 EXPENDITURE AND INVESTMENT OF INDIVIDUAL INDIAN MONEYS

As may bé ‘noted in the statutes cited in this chapter, the
rules and'regilations prescribed by the Secretary of the Interior
with'reference to the disposition of individual Indian moneys are
subject to the congreisional requirement that the funds shall -be
used for. theise and benefit of the Indian. The Secretary may
not make gifts or ‘donations on behalf of the Indian; nor create
private trusts: to which he might transfer the supervision and
control that was intrusted to him.” Nevertheless, the meaning
of the. term “for the use and benefit of the Indian” is relative,
and in absence of a showing of fraud or alack of understanding
as to what might be within the purview of this phrase, the court
will net’ set asde the act and judgment of the Secretary of the
Interior.

It has.been held by the Solicitor for the Interior Department
that the money is not spent for the use and benefit of the Indian
when’the Secretary of the Interior deducts from the royalties
accruing to respective allottees from mining leases money to pay
for the upkeep of the local Indian agency. For by his so doing
the allottees who have royalties accruing pay for an object of
general welfare, while other Indians who benefit from the main-
tenance of an agency but who have no such royalties accruing
to them pay nothing.®

Large amounts of individual moneys are under the control of
the Secretary of the Interior.™

The regulations provide that withdrawal of money from the
Indian’s account shall be made by check, upon the application of
the disbursing agent, approved by the Commissioner of Indian
Affairs® Minors and adults may receive monthly allowances
not to exceed $50 per month; specific authority from the Secre-
tary of the Interior must be obtained for payment of larger
amounts™. Another regulation provides that the disbursing
agents, in their discretion, may turn over to any Indian who has
received a patent in fee of his allotted land any individual funds
then on deposit to his credit or which in the future accrue to his
credit.®

® See Chapter 5, sees. 5D and 12.

8 United States v. McGugin, 28 F. 2d 76 (D. C. Kans. 1928). and United
States v. Mott, 37 F. 2d 860 (C. C. A. 10, 1930). cert. granted 281 U. S.
714 (1930). aff'd sub nom. Mot v. United States, 283 U. S. 747 (1931).
indicate how different courts can disagree as to whether an act of the
Secretary of the Interior was in fact for the use aund benefit of the
Indian.

8 Op. Sol. I. D., M.23117, October 6. 1927.

% The statement of the Indian Office shows that as of June 30. 193%,
it had in its control the sum of $53,200,000 belonging to individual
Indians,

8 25 C. F. R. 221.2.

87 Ibid., 221.4.

8 |bid.,, 221.6.

633058-45-15

Among the regulations are found several which provide that
certain payments ‘of money may be made to the Indian for his
unrestricted use.® The purpose of this is stated to be the en-
couragement of personal responsibility, self-reliance, and busi-
ness experience which will enable the Indian to, become an inde-
pendent and progressive member of the communlty

The regulations authorize the expenditure of money for edu-
cational and agricultural purposes® Further regulations pro-
vide that disbursing agents may pay necessary medical and
funeral expenses, within specified maximum limits.* Adminis-
trative practice permits the superintendent to apply restricted
funds of an Indian toward the support of an illegitimate ehild
of such Indian.®

“Debts of Indianswill not be paid from funds under the control
of the United States * * * unless previously authorized by
the Superintendent, except in emergency cases necessitating
medical treatment or in the payment of last iliness or funeral
expenses * * * and any other exceptional cases where spe-
cific authority is granted by the Indian Office.” *

The regulations provide that when personal property, such
as wagons, horses, farm implements, etc., is purchased for an
Indian, singly or in the aggregate value of $50 or more. the
superintendent shall take a bill of sale therefor in his name as
vendee, expresdy in trust for the Indian.™

In the case of United States v. 0’German,* under a regulation
such as the above, the superintendent of the Winnebago Agency
bought several horses with the trust money held by him for an
incompetent Indian. The bill of sale, which was promptly re-
corded, recited that the horses were bought with trust funds
and that the sale was made to the superintendent The Indiin
wag permitted to have the use of the team of horses and hired
the defendant to care for it. When he failed to receive payment
for his services, the defendant asserted a claim of lien against
the team. The court held that as trustee, the United States
could maintain an action of replevin to recover the team from

the possession of the defendant.™

®lbid., 221.5, 221.6, 221.18.

% |bid., 221.5.

® |bid., 221.10-221.14,

2 Ihid., 221.8. 221.17.

#3 Memo. Sol. I. D.. September 8. 1938.

%25 C. F. R. 221.20.

*|bid., 221.27.

9 287 Fed. 135 {C. C. A. 8. 192§

# [n accord. Cochran v. United AALES, 276 Fed 701 (C. C. A. 8. 1921).
For a fuller discussion of tbe rights of the United States with respect
to trust property. see Chapter 5. On the protection from State taxation
of property. purchased with restricted funds. see Unitéd States v. Hughes,
6 F. Supp. 972 (D. c. N. D. Okla, 1934) ; and see Chapter 13. "
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Ordinarily, restricted Indian funds are held in the custody of

a Government official. Several statutes, however, authorize the
deposit of such funds under prescribed conditions.
'_, Section 1 of the Act of June 25, 1910, provided that any
“Indian ageut, supermteudcnt or other disbursing agent of the
Indian Service’ might “deposit Indian moneys, individual or
“trjbal coming Into his hands as custodian, in such bank or banks
as he may select,” subject to certain bond requirements.

The Appropriation Act of May 25, 1918, provided for the seg-
regation of tribal funds to the credit of the individual member.
'I;be finds so segregated were to be deposited to the individual's
credit In any bank selected by the Secretary of the Interlor in
the state or states in which the tribe is located. The act eon-
tained general legidlation in the form of a proviso:

;/That no . * . individual Indian money shall be :de-
posited in any bank until the bank shall have agreed to
pay interest thereon at a reasonable rate and shall have
furnished an acceptable bond or collateral security there
for, and United States bords may be furnished as col-
lateral security for * = individual funds so de
posited, in lieu of surety bonds: Provided further, That
the Secretary of the Interior . * * may invest the
trust funds of any « * * individual Indian in Unlted
States Government bonds: * * *

The Act of Jure 24. 1938,' superseding section 2 of the Act
of June 25. 1910, and section 28 of the Appropriation Act of
May 25, 1918,"* provides that the Secretary of the Interior may
deposit individual trust moneys in banks selected by him, under
such rules and regulations as he may prescribe, provided that the
bank agrees to pay a reasonable rate of interest thereon and to
furnish security of a specified type. The Secretary of the In-
terior may waive interest on demand deposits. The act also
permits the Secretary. if he deems it for the best interest of the
Indian, to invest the Indian moneys in any federal public-debt
obligations and in any other ohligations which are uncondi-
tionally guaranteed both as to interest and principal by the
United States.’

% Sec. 1. 38 Stat. 855, 856. amended in other respects by Act of
February 14. 1913, 37 Stat. 678. 25 UI. S. C 373. This provision was
unchaunged by the Art of March 3. 1928. 45 Stat. 181, and the Act of
April 30. 1934. 48 Stat. 847. 25 U. S. C. 372. amending the Act Of 1910
but was superseded by the Act of June 24, 1938. discussed below.

%40 sat. 561 591. 25 0. S. C. 162.

10 52 Stat. 1037. 25 U. 8. C. 162a.

101 S8ec. 28. 40 Stat. 561. 591. 25 U. §. C. 162.

1w The authority to waive interest on demand d
the 1938 act was occasioned by the passage of t

osits included in
e Banking Aet of

August 23. 1935. 49 Stat. 684. 714.

THE RIGHTS OF THE INDIAN IN HIS PERSONALTY

SECTION 9. DEPOSITS OF INDIVIDUAL INDIAN MONEYS

In practice, the deposit of individual Indian moneys is made
in the name of the United States; the disbursing agent keeps
account of the amounts due the various individuals, the bank
in which the funds are deposited has no account With the various
individuals on whose behalf the funds were deposited.

Though these funds are deposited by the United States in its
representative capacity, yet in case the bank fails, such de-
posits, being debts due to the United States, are entitled to pri-
ority under R. S. Sec. 3466. In the case of Bramwell v. United
States Fidelity & Guaranty Co.* the court under R. S. Sec. 3468,
giving the United States priority in payment of claims against
an insolvent estate, granted priority to deposits of Indian
moneys, individual and tribal, made by the superintendent of the
Klamath Reservation.

In enforcing the terms laid down by Congress for the deposit
of Indian funds, the Department of the Interior issued regula-
tions governing deposits. Under regulations approved .March 5,
1938," a bank seeking to qualify as a depository must; .file an
application showing its financial condition, the amounts of
money it will accept, the rate of interest that will be jpaid and
the type of security that will be furnished. The regulations
provide for deposits in the name of the: disbursing agent and
interest is payable semiannually. Monthly statements of re-
ceipts and checks on the Indian money account and other state-
ments of information shall be furnished when required. Def-
inite provisions as to the type of security, such as bonds of
corporations. individuals or of the United States are made.

T15. The Act-of May 25. 1118, had
limited the class of etiginte depositories of Indian funds to those pastng
reasonable Interest. But under the 1935 act. as tnterpreted by the
Solicitor of the Department of the Interfor (Op. Sol. |. D., M 28231,
\Mstech 12. 1938). banks which are members of the Federal Reserve Sys-
tem OF ot the Federal Deposit | nsurance Corporation ar e prohintted from
naying any futerest ON demand deposits and all statutory requirements
nconsistent with this probibition are repealed. Following a parallel
naninion of the Attorney General in the case of postal savings funds. the
Solicitor of the Interior Department held that deposits might be made
without interest in banks prohibited. under the 1935 Ranking Act, from
paring interest.

W 2G9 U. S. 483 (1926), aff'z 299 Fed. 705 (C. C. A. 9. 1924), aff'g
95 Fed. 331. Sce also United States v. Barnett, 7 F. Supp. 573 (D. C
N. D. Okla. 1934). Cf. United States v. Johnson, 11 F. Supp. 897 (D. €,
N. D. Okla. 1935). affd 87 F. 2d 135 (C. C. A. 10, 1936) (holding
United States not cntitled to priority In debt of bank to guardian to
whom funds had been unlawfully paid). On rights of creditors ot
Indians. see Chapter 8. sec 7C.

¢ Regulations of March 2. 1938. Department of the Interior. Office of
Indlan Affairs; 25 C. F. R. 230.1-230.18.

SECTION 10. BEQUEST, DESCENT, AND DISTRIBUTION OF PERSONAL PROPERTY

A. IN THE ABSENCE OF FEDERAL LEGISLATION

In the absence of federal legislation, the bequest. descent, and
distribution of the Indian’s personalty is subject to tribal rule
and custom.'®®

Because the inheritance of aliotted lands is governed on sub-
stantive questions by state 1aw.'* the Indians of allotted reser-
vations have, in some ecases, adopted the state law as their own
with respect to the descent of personalty, thus achieving the ad-
vantage of having a single body of law determine the descent of

1= See Chapter 7. sec. 6. Cf. Trufjillo v. Prince, 42 N. M. 337. 78 P.
2d 145 (1938). bolding that the state court has power to appoint an ad-
ministrator for a deceased tribal Indian to enforce a right Of actien
created by a state wrongful death statute.

we See Chapter 11, sce. 6.

real and personal property.’” A typical body of rules governing
descent and distribution of unrestricted personalty is that set

forth in the Ccde of Ordinances of the Gila River Pima-Maricopa

w7 Swinomish Law and Qrder Code. chap. 3. src. 5 (adopted March 15.
1938. approved March 24, 1938) : Pine Ridge Tribal Court and Code of
Offenses, chap. 4. sec. | (adopted February 20, 1937. approved March 2.
1937) : Cheyenne River Code. chap. 3. sec. 2 (adopted October 6, 1938.
approved Oc:olcer & 1938). The Blackfeet Code of Law amd Order
(May 6. 1937) provides that the tribal court shall apply its own law If
proved: otherwisc, the state law Is to be used. Similar provisions are
to be found in the Flathead Code (adopted December 22. 1936. approved
December 24. 1936). and 1he Makah Tribal Court and Code of Offenses
tadopted February 135, 1938, approved February 28. 1938). And cf. Gray
v. Coffman, 10 Fed. Cas. No. 5. 714 (C. C. Kans. 1874), where the court
poin’s out that the Wyandst probate laws have been copied from the Jaws
of Ohio with certain modifications, such as a provision that.only living
children should inherit.
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Indian ‘Community, adopted June '8, 1936; -approved August 24,
1936.:i Thé ‘governing ordinance *® provides, that after the pay-
ment of the debts and funeral: expenses,, the remainder passesto
the surviving spouse. If no spouse survives, then the property
descenidg to” the children .or' grandchildren of the deceased. If
none’of these exist, then-the property goes to'the parents or par-
ent Of 'the:deceased. And if noparents survive, the nearest rela-
tives take. ‘Théeode provides. that if there is more than one
heir;: ithe ‘heirs are ‘to meet and decide’among theinselves what
share'éach shall:take and file their decision with-the tribal court,
If thesé heirs-eannet: agree, fipon petition by. any: one of’ them,
the . tribal court will -pass upon the distribution.: -

B. UNDER FEDERAL ACTS‘“ —

L3 S Thnie 2000

By vtrtue ot lts power over Indlan property, Congress ‘may
) ¢ system of’ bequest, desoent, and dxstnbution of an
Indian s personalty .

1 Descent—Congress has never enacted generaJ Ieglslat|on
governing the*descent of an |ndian’s personal property, -4nd this
is a matter, therefore, that remains genérally ‘subjéct to’ ‘tribal
jurisdiction.™* Congress has prowded however, that upon the
death, intestate, of “any’ Indian-t6 whom' an“allotment of. Tand
has been made * . * before the expiration of the trust
period‘and before the issuance of a fee simple patent,” the Sec
retary- of the Interior shall determine the heirs of the allottee, and
his decision shall be final.** :Although this statute is directed
primarily to the problem of the inheritance ‘of: allotments, and is
discussed in more detail, in connection with that subject,® the
Interior Department has construed the power to determine heirs
in the cases specified, as a power to determine keirs for all pur-
poses.™ Thus, in determining the heirs of an allottee, the Sec:
retary of the Interior actually rules on the descent of personal
property in the decedent’s estate. This practice probably hasthe
force of law, with respect to the estates of allottees, and it may
be argued that au established course of administrative construc-
tion has extended the power of the Department to persons who
are not within the language of the statute because they are not
Indians “to whom an allotment of land has been made.”

The regulations of the Interior Department refer to “an
Indian of any allotted reservation,” ¢ which obviously defines a
broader classthan the class defined by the statute, sincethereare
many Indians on allotted reservations who were born too late
to receive allotments. The regulations of the Interior Depart-
ment do not provide for departmental distribution of estates on
uoailotted reservations, although this practice is occasionally
resorted to with the consent of all partiesin interest where tribal
judicial agencies are unavailable.

Under the Law and Order Regulations of the Indian Service.
the Court of Indian Offenses deter mines heirship with respect to

108 Chapter 4. sec. 7.

1w This discussion excludes the Five Civilized Tribes and Osages. For
a discussion Of descent and related problems affecting them, see Chap-
ter 23. secs. 9. 12D.

ue See Chapter 5. sec. 5.

m The Act of January 19. 1891. 26 Stat. 720. provides for the pay-
ment to individual Indians of the Standing Roek and Cheyenne River
agencies for ponies they were deprived of and states that “If any Indian
entitled to such compensation shkall have deceased the sum te which
such Indian would be entitled shall be paid to his heirs at law, according
to the laws of the State of Dakota e « ® "

uz See Chapter 7. sec. 6.

us Act of June 25, 1910, sec. 1. 36 Stat. 855. 25 U. S. C. 372.

us See Chapter 11. seC. 6.

ms 25 C. F. R. 81.13, 81.23. Regulations governing Determination of
Heirs and Approval of Wills of India&! appfoved May 31, 1935, sew.,13,
22.55 1. b. 263, 266. 268. This rule doees not bind organized tribes.

us Seetn, 115. supra.
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“property ‘other than au allotment or other trust property subject
to. thejurlsdlction of’ the United States.” ™

Trxbal courts of. organized tr|bes sometlmes exercise like

urlsdlctlon over all personal property.™

In some cases, tribal councils have requested the Interior De-
partment to handle estates involving personal property, and the
Department has done so.

‘The question of what law applies to au estate of personal prop-
eFty should, be distinguished from the. question of what agency
shall administer the estate. The Secretary of the Interior may
apply. tribal custom and :the tribal councils may apply state law.
As a matter of practice, the examiners of inheritance, acting for
the Interior Department, apd applying state law. to the .determi-
nation of the inheritance of real property, commonly apply.the
same rules to the inheritance of personal property., Where,-how-
aver, the record shows .a: discrepancy between tribal custom-and
state’ law, a determination by an inheritance examiner of the
descent of the personal estate of an unallotted Indian, in aé-
cordance with state law, and in violation of, tribal custom has
been held illegal. 10 Estate of Yellow .Hair, Unallotted Navajo,™
the Solicitor for the Interior Department disapproved such a
determination, declaring :

| believe that thls conclusion is unjustlfled either as a

matter of strict law or- as a matter of policy. On the
legal question | call your attention to the following para-

graphs in the opinion of this Department, approved Octo-
ber 25, 1934, on “Powers of Indian Tribes” (M-27781).
[See 55 1. D. 14]:

* . *®

With respect to all property other than

allotments of land made under the General Allotment

Act, the inheritance laws and customs of the Indian
tribe are still of supreme authority.

On the policy question involved | can see no necessity
for departmental regulation of iolieritaod of personal
property of Navajo Indians. The recently promulgated
departmental regulations relating to the determination
of heirs and the approval of wills specifically restrict de-
partmental supervision over the inheritance of personal
property to reservations which have been aJIotted (Sec.
tions13'and 22.) Likewise, the recently approved law and
order regulations provide that Indian judges shall apply
tribal custom in the distribution of personal praperty.

| therefore recommend that instead of returning this
case for the purpose of redistributing in accordance with
Arizona law the personal property which has been dis-
tributed in accordance with tribal custom, it should be re-
turned so that the entire estate may be distributed in
accordance with tribal custom. The Examiner of In-
heritance: should take testimony as to such customs of
inheritance, in their application to the facts of this case,
and submit a revised order determining heirs for depart-
mental approval.

2. Bequest.-The power to bequeath personalty is specifically
granted by Act of February 14, 1913,"° amending the Act of
June 25, 1910 It provides that any person of the age of 21
years or over may dispose of his interest in any restricted aliot-
ment, trust moneys, or other property held in trust by the United
States before expiration of the restrictive period, by will in ae-
cordauce with regulations prescribed by the Secretary of the
Interior. To bevalid, the will must be approved by the Secretary
of the Interior. The act provides further:

That the Secretary of the Interior may aﬁprove or disap-
.prove the will ether before or after the death of the

testator. and in case where a will has been approved and
it is subsequently discovered that there has been fraud in

7125 C. F. R. 161.31: 55 I. D. 401. 407 (1935).

18 See Chapter 7. scc. 6.

w 55 | D. 426. 427-429 (1935). Also see Chapter 7, sec. 6.
2 Sec. 2. 37 Stat. 678, 679. 25 U. 8. C. 373.

3136 Stat. 855.
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connection with the execution or procurement of the will
the Secretary of the Interior is hereby authorized. « « &
to cancel the approval of the will, and the property of the
testator shali thereupon descend or be distributed in ae-
g:orldanc.%wnh the lows of the State wherein the property
is located: ™ . . ®

In the case of Blanset v. Cardin,® the Supreme Court held that
a will by a Quapaw allottee disposing of her moneys derived
from her restricted lands and which were held in trust by the
United States is governed by the 1913 act. The Court held inap-
piicabie a statute of the State of Oklahoma regulating the portion
of an estate that may be transferred by will, stating that the
will is valid if approved by the Sz2cretary of the Interior and
executed -in accordance with his regulations.

¥ The set provides ‘also that the death of testator and the approval of
the will does not terminate the trust. and that the Secretary of the In-
terlor may in bis discretion regulate the distribution and expenditure of
the money belonging to the légatee. .

22256 U. S. 319 (1921), affg 261 Fed. 309 (C. C. A. 8. 1919). This
case 18'also discussed in Chapter 5, sec.’ 1XC{2), Chapter 6. sec. 2A and

Chapter 11. sec. 6B. Sce also Blundell.v. Wallace, 267 U. S. 373 (1925).

INDIAN IN HIS PERSONALTY

The right of the Indian to begueath his shares in a tribal cor-
poration organized under the Wheeler-Howard Act * is limited
to the extent that be can give them only to his heirs, to tribal
members. or to the tribal corporation.'*®

Since the statute governing the bequest of restricted person-
alty does not apply to unrestricted personalty. the tribal law on
testamentary disposition of unrestricted personalty iS supreme.'
Even though the bequest of restricted personalty be subject to
the rules and regulations of the Secretary of the Interior, never:
theless such rules and regulations ** implicitly authorize ap-
provalof wills made in accord with tribal customs or tribal laws
regarding testamentary disposition where there has been no
compliance with state law.™

12 Act of June 18. 1934. sec. 4. 48 Stat. 984. 985. 25 U. S. C. 464.

5% | D. 263. 279 (1935).

*- Estate of Yellow Hair, Unallotted Navajo, 55 |. D. 426 (1935).

17 The rules and regulations prescribed by the Department of the
Interior for the execution of wills, as approved May 31, 1935, May be

ound in 55 1. D. 263, 275-280.

55 L D. 14. 42 (1934).

See also Estate Of Yellow Hair, Unallotted
Navajo, 55 I. D. 426 (1935).

SECTION ll;_ INDIVIDUAL RIGHTS IN PERSONALTY-CROPS

Early in its dealings with the Indians, the government sought,
by granting them agricultural aids, te encourage them in peaceful
pursuits, that would provide a means of subsistence.'™

As has been observed elsewhere in this chapter, when the
Indian was compelled to vacate his land, provision was made for
his reimbursement for the property be could not take with him.
including crops™ Where possible. the Indian may have been
permitted to remain on the land until he harvested his growing
crops.t3!

Problems arising today concern chiefly the Indian’s rights to
dispose of all or some of his interest in his crops grown on
restricted lands.

The law is not settled as to whether an Indian may without
departmental approval, selt or mortgage' crops grown on re-
stricted lands, but severed therefrom. A memorandum of the
Solicitor of the Department of the Interior * presents the argu-

1® United States v. Gray, 201 Fed. 291. 293 (C. C. A. 8, 1912).

1% See sec. 6. supra.

' Treaty with'Cherokees, February 27, 1819. 7 Stat. 195. 197.

132 Ag for the sale or mortgage of the crops before severance, the case
of United States v. First Nat. Bank, 282 Fed. 330 (D. C.- E. D. Wash.
1922). holds that the United States may enjoln the foreclosure sale of
mortgaged Cr OPS. the mortgage having been Made On growing CropSand
cropsto be grown during that year. Memo. Sol. |. D., March 25.1936.

s Dated January 5. 1938.

SECTION 12.

To induce Indians to adopt agricultural pursuits. treaties with
Indians frequently contained g promise by the United States that
it would furnish livestock to them.™® When these promises were
fulfilled, the livestock remained the property of the United pef
Stntes. the Indian having the right to possession and use.'™
Livestock was also purchased by the United States for the
Indian. with his own money.'*

= E.g., Treaty with the Sioux. April 29. 1868. Art. 10. 15 Stat. 635.
639.

t® See United States v. Anderson, 228 U. 8. 52 (1913), rev’g 189 Fed.
262 (D. C. Ore. 19113,
"® United States v. Anderson, 228 U. S. 52 (1913). rev'g 189 Fed. 262

INDIVIDUAL RIGHTS

{D. C. Ore. 1911).

ments on either side. On the one hand. it may he contended
that even though severed from the.restricted land; the crops are
trust property while situated on the land. For as long as they
remain there. the mortgagee ecannot-enter upon the land without
the Government’s consent. The contrary argument is that the
sale or mortgage of severed crops does not come within the
restrictions of the Indian's privilege to contract'® nor does it
affect the realty since severed crops are not part of the land;
that there are no restrictions on the Indian’s disposing of his
crop as best he can.

To secure a loan from a tribal corporation under the Wheeler-
Howard Act,”® an Indian msy mortgage his crops to the cor-
poration."® since he might convey the land itself to the cor-
poration.**’

s For restrictions on the power to contract. see Chapter 8. sec. 7.

13 48 Stat. 984. 25 U. S. C. 461, et seq.

136 Memo. Assi. Sec'y |. D., August 17. 1938. This memorandum dis-
cusses an oplnion of the Attorney General of North Dakota, which holds
that the 1932 CI’Op Mortgage Act of North Dakota, which declares votd
mortgages On growing and unharvested crops does not apply to such
mortgages given by Indians to Indian corporations. The opinion holds
that the provise In the amendment of 1933 excepting from the scope of
the 1932 act “any mortgage or lien in favor of the United States
© <« o or any department or agency of either thereof" excepts such

tribal corporation as s federal instrumentality.

32 Memo. Sol. I. D., March 25. 1936.

IN PERSONALTY-LIVESTOCK

In the Approprintion Act of July 4, 1884,'* Congress probibited
the sale of any cattle or their Increase, in possession or control
of an Indian. which were purchased by the Government, to any
son not belonging to the tribe to which said Indian belonged
or to any citizen of the United States. except with the written
consent of the agent of the tribe to which said Indian belonged.
in the case of united States v. Anderson.' the Court held that
thisact applied to cattle purchased by the Government even with
the Indian’s funds. It has also been held that the Act of 1884
is not limited In application to cattle in possession of Indians

w23 Stat. 76. 94. 25 U. S. C. 195.
13228 U. S. 52 (1913), rev’g 189 Fed. 262 (D. C. Ore. 1911).
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at the time of its enactment.'*® Since a sale cannot be made
without the written consent of the agent, a -mortgage on" the i
cattle without such consent has been held void.**

However, a sale or other disposition of the livestock to non-
members of the tribe, even with the consent of -the agent; may:.
be made illegal, as where the statute making the appropriation
specifically states that no sales torsuch ontsiq Js‘ha }mad u

The Appropriation Act of June 30, 191§ also restricted
disposition of livestock purchased-or issned by the United- States
and any increase. It provided that such animals couldnot bej,
sold, mortgaged, or otherwise disposed of, except with the writ-
ten consent of the' federal officer in charpe of thg tribe; any,
transaction” in “violation of fhé étatufe %vauld“be vold. VIt was
further provided that all such stock was to‘bé branﬂed with the
initials IT.°D (reterrlng to Interior Department) or with the |
résérvation” brand and could ot be “té v‘ed from the Indian

I -

ot .be
country without the consent of the federal oﬂiceg\ or by order of |
the Secretary of War in connecti tn troop movements.

3 Rider v. La Olalr, 7 Wash 488 138" Pac 3 (1914)
w|hid. . e
L Appropriatlon Act of Match 2 .1889, sec, 17 25 Stat 888 894 mak-.
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An additional act affecting an Indian’s interest in his livestock

ERSONALTY—LIVESTOCK

iis the Appropriation Act of March 3, 1865, which permits an

Indian agent to sell livestock belonging to Indians which is not
needed for subsistence. The saleisto be under rules and regula-

‘tlons'prescribed by the Secretary of the Interior and the proceeds

usedrtor the benefit of thelndlan

\Jn‘accordance:with the:fedbral’ poltey of encouraging Indians
in Deaceful agricultural pursuits and of providing. them with a
means of livelihood and subsistence, the Secretary of the Interior

hﬂ*s'pr‘ovideé for certain preferential rights to Indiansin the ae-

‘quisi:tion of grazing permits on Indian lands for his livestock.**

“On reservations wherte:sufficient” tribai: 1and 15 available; Tree -
grazing privileg% maybe granted°to Indiahs by the tribal au-
thorities, as an encouragement for theé breedmg and raising of
llvestock.“‘ - b EERREREINRE
N The Indian is protected in' his care of llvestock by regulations
seeking to pr event the sptead of contagmu'ls d'I'éeases among stock
‘on ‘Indian lands’® :

) PR 1

i Sec. 9,18 Stat. 541,563, B, §. ;2127 25 U. s c 192. See Chapter

ing Provision for distribution of llvestock among Sloux Effect of ti)le 4. sec. 9.

act upon Act of 1884 1s" discussed’ in' Fisher V. United Statcc, 226 Fed.
156 (C. C. A- 8; 1915).-
us Sec. 1, 41 stat. 3, 9,25 U. 8. C.-168: .

WYs C.F. R, 71.11. 71.18,728.
16 |bid.. 71.9.
0 Ibid., 71.22. 72.10.



